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I. Introduction

For many critics of public assistance, the solution to poverty isto make people work. But what
about the millions of people who work and are still poor?

This article addresses some of the most common minimum wage and overtime issues under the Fair
Labor Standards Act (FLSA) for the millions of people who work at low-paying jobs, the people
described as the working poor. These issues will increase in importance as the severe cutbacksin
the traditional income support assistance programs for the impoverished and disabled like
Supplemental Security Insurance and Aid to Families with Dependent Children force more people
into the low-wage economy.

A preliminary word of caution isin order. /1/ This article is intended to be a primer on the FLSA
issues of minimum wage and overtime for low wage workers and their advocates. It cannot cover
every issue. Thisarticle will best be utilized as a starting point for effective advocacy with the
working poor.

[I. The Working Poor

People who work and still remain mired in poverty are more prevalent than commonly thought. In
1990, 5.5 percent of al personsin the labor force, 6.6 million workers, lived in families whose
income fell below the poverty level; 3.4 million of those workers were employed full-time. /2/
Those who are working but still poor are usually so because of low earnings, involuntary part-time
work or periods of unemployment. /3/

Who are these workers? In general, the full-time working poor are more male than female. /4/
African American and Hispanic workers were much more likely to be working and poor than
whites, even though in raw numbers there were more working whites in poverty than any other
race. /5/



Many of the working poor labor for minimum wages. While there is some dispute over exactly how
many people actually earn the minimum wage, with some saying only afew million /6/, others
point out there are at least 14 million people who either labor at or within one dollar of the
minimum wage. /7/ Relative to other workers, those whose wages are affected by an increase in the
minimum wage are three times more likely to live in poverty. /8/

While only workers below the official government poverty line /9/ are officialy counted as poor,
there are millions of other workers who can fairly be described as poor or near-poor. /10/ The vast
majority of those workers who earn low-wages are not counted as poor mostly because other
people in their household also work. /11/

While low-wage workers in general are found in many occupations and industries, they are
disproportionately present in service work, low-skill blue collar work, and sales. /12/ Minimum
wage workers are concentrated in retail trade and the restaurant industry. /13/

[1l. Creation of the Fair Labor Standards Act

On May 24, 1937, Senator Hugo Black of Alabama, with the full backing of the Roosevelt
administration, introduced Senate Bill S.2475, the Fair Labor Standards Act (FLSA). /14/ The
FLSA was passed by both House and Senate on June 14, 1938, signed into law by Franklin D.
Roosevelt on June 25, 1938, and became effective on October 24, 1938. /15/

The FLSA was considered, at the time, to "...have more far-reaching effects on American industry
than any other single piece of legidation." /16/ The new law imposed a $.25 per hour federal
minimum wage on some employees working in interstate commerce. /17/

Due to the political considerations necessary to insure passage, the FLSA was much more of a
promise of fair labor than actual protection. /18/ Only eleven million workers were actually covered
by the FLSA. /19/

The FLSA was politically crafted in such away to leave many workers out of its coverage,
particularly women and African American southern workers, by excluding agricultural workers
120/, domestic workers /21/, and others in the statutory definition of employee. Also excluded from
coverage were many predominately female occupations. hotel workers such as waitresses and
chambermaids /22/; retail clerks performing customer service; and cleaners and nurses in hospitals.
123/ And despite the pleas of Eleanor Roosevelt for "extension of the law to define some standard
of employment for domestic servants and farm laborers' /24/ both groups were left out of FLSA
coverage.

The Fair Labor Standards Act was unanimously held constitutional in U.S. v. Darby. /25/

IV. Coverage Under the Fair Labor Standards Act



A. Who Is Covered?

The Fair Labor Standards Act appliesto all employees "engaged in commerce or in the production
of goods from commerce" unless specifically exempted from the Act. /26/ It is clear that Congress
intended the FLSA to be broad in its scope. "Breadth of coverage is vital to its mission." /27/

Note that FLSA coverage for minimum wage, maximum hours, overtime, and child labor laws,
while largely overlapping, are not exactly the same in each occupation. Thus, when checking on the
legality of FLSA practicesit iswise to check the coverage for the specific type of work involved.

B. Who Is Exempted from Coverage?

Exemptions to the FLSA remain to alarger extent than most people think. /28/ Over 13 million
workers are still exempt from minimum wage protection, with an estimated 2.4 million of these
actually earning less than the minimum wage. /29/

A word of cautionisin order. A primer like this article cannot detail all the exemptions nor all of
the possible combinations of what part of the FLSA is exempted. Some exempt employees from

only overtime requirements and others from only minimum wage. If an exemption applies to the
occupation being examined it is necessary to fully check the specifics of coverage.

1. Executive, administrative and professional exemptions

Those employees who work in a"bona fide executive, administrative, or professiona capacity" are
exempted from minimum wage and overtime provisions. /30/. These are frequently called the
"white collar" exemptions. These exemptions, like many of the others which will be discussed later
in the article, have been severely criticized as too broad and consequently exempting people who
truly need the protections of the FLSA. /31/

In Title 29 of the Code of Federal Regulations, Section 541, the Department of Labor defines these
exemptions in detail. These regulations should be consulted if the exemption isin question.

One part of determining whether an employee is exempted under the "white collar” rulesisthe
saary test. If an employee earns more than $250 per week and meets the definition for an
executive, a professional, or an administrator, the employee is exempted. /32/ If an employee earns
less than $250 per week, a more extensive test, known as the "long test,” applies to determine
whether she or he is an executive, administrative, or professional employee. /33/ An employee who
meets the long test can be deemed an executive or administrative employee even if paid as little as
$155 per week, /34/ or, in the case of a professional, aslittle as $170 per week. /35/ Since most
employees in these categories earn at least $250 per week, the salary test is of minimal practical
value in determining whether an employee is exempt from FLSA or not. The true test is whether
the type of work performed meets the definitions for executive, administrator, or professional.



a. Executive exemption

An "executive" is an employee who makes over $250 per week and whose "primary duty consists
of the management of the enterprise in which employed or of a customarily recognized department
or subdivision thereof and includes the customary and regular direction of the work of two or more
other employees." /36/

Under the Wage and Hour Division's definitions and interpretations, the exemption from the FLSA
for executives will in most cases be easily determined because that employee performs managerial
and supervisory functions which are easily recognized as within the scope of the exemption. /37/

b. Administrative exemption

An employee earning more than $250 per week falls under the definition of "administrative
employee” if the employee's "primary duty consists of either the performance of office or
nonmanual work directly related to management policies or general business operations of the
employer or the employer's customers.” /38/

c. Professional exemption

A "professiona” is an employee earning more than $250 per week "whaose primary duty consists of
the performance of work requiring knowledge of an advanced type in afield of science or learning"”
or "work requiring invention, imagination, or talent in a recognized field of artistic endeavor." /39/

2. Exemption for school administrators and teachers

Employees who are academic administrative personnel or teachersin elementary or secondary
schools are exempted from minimum wage and overtime provisions of the FLSA. /40/

3. Employees in outside sales

An employee who is engaged in making sales and who is customarily and regularly engaged away
from the employer's place of business is exempted from minimum wage and overtime provisions of
the FLSA. /41/

4. Exemption of agricultural workers

Workers in agriculture are exempted from many of the FLSA guarantees of minimum wage,
overtime compensation and protections for child labor. /42/ Agriculture workers have been treated
differently since the FLSA was enacted and their different treatment continues. /43/ Wage and hour
issues for agricultural workers are beyond the scope of an introductory article because of the



breadth and complexity of laws, rules and regulations involved. /44/ In addition to FL SA issues,
any review of farmworker labor issues should consult the provisions of the Migrant and Seasondl
Agricultural Worker Protection Act. /45/

5. Other exemptions

Employees of state and local government have some particular FLSA rules and will be treated as a
category later in this article. The same is true for employees of service and retail establishments,
domestic workers, and children who work.

There are people in other lower-wage jobs who are also exempted from all minimum wage and
overtime protection, including: seafood workers, /46/ employees of seasonal amusement

businesses, /47/ casual babysitters, /48/ seamen on non-American vessels, /49/ and some employees
of small newspapers. /50/

A complete list of occupations exempted from minimum wage and overtime is found at 29 U.S.C.

Sec. 213(a)(1)-(16). A complete list of the occupations exempted from overtime regulations is
found at 29 U.S.C. Sec. 213(b)(1)-(30).

C. How Should the Exemptions Be Interpreted?

In construing exemptions the Supreme Court has said:

Any exemption from such humanitarian and remedial legislation must therefore be narrowly
construed, giving due regard to the plain meaning of statutory language and the intent of Congress.
To extend an exemption to other than those plainly and unmistakably within its terms and spirit is
to abuse the interpretative process and to frustrate the announced will of the people. /51/

An employer who claims an exemption from the FLSA has the burden of showing that such an
exception exists in the statute. /52/

V. Minimum Wage

A. What Is the Minimum Wage?

The present minimum wage is $4.35, and has been in effect since March 31, 1991. /53/

B. Are Workers Paid on a Weekly or Monthly Basis Entitled to Minimum Wage?

Whatever the basis on which the workers are paid, be it monthly or weekly, they must receive at
least the equivalent of the minimum hourly rate. /54/



C. Are Employees Compensated With a Commission or a Salary Entitled to
Minimum Wage?

Whatever the basis on which the workers are paid, be it salary or commission, they must receive at
least the equivalent of the minimum hourly rate. /55/

D. Are "Tipped" Employees Entitled to Minimum Wage?

Employees who are paid in tips are entitled to earn at least minimum wage. /56/ The FLSA speaks
specifically about tipped employees. A tipped employee is defined as anyone who regularly
receives more than $30 a month in tips. /57/ This would cover occupations such as waiters, taxi
drivers, barbers or beauty operators who regularly receive tips over $30 a month but not other
employees who may receive over $30 a month in tips at limited times of the year such as
Christmas. /58/

If the employeeis a "tipped employee,” the employer may credit tips actually received for up to 50
percent of the minimum wage, as long as the employer informs the employee that thisis the way
that the minimum wage is being paid. /59/ The credit for tips can be less than 50 percent of the
minimum wage, but it cannot be more than 50 percent. /60/

E. Are Piecework Employees Entitled to Minimum Wage?

If the employeeis paid a"piece-rate" for work performed, the piece-rate earnings must average at
least the minimum wage for those hours worked. /61/ The fact that some workers are slower than
others does not relieve the employer from paying every employee at least minimum wage. /62/

F.Is There a "Training Wage" for Teens?

The FLSA had established a "training wage" of 85 percent of the minimum wage for workers
below the age of 20. /63/ This training wage expired on April 1, 1993. /64/

G. Are Prisoners Entitled to Minimum Wage?

A magjority of courts have decided that prisoners are not "employees' within the meaning of the
FL SA and are thus not entitled to minimum wage for the work they perform. /65/

H. Are lllegal Aliens Entitled to Minimum Wage?



Y es. Even though the Immigration and Reform Control Act /66/ prohibits the employment of
illegal aiens, aU.S. Court of Appeals ruled that FLSA minimum wage laws applied because,
otherwise, the employer would be unjustly enriched. /67/

VI. Overtime

A. What Is Overtime and How Much Must Be Paid?

Originally set at 44 hours, the standard workweek is now set at 40 hours. /68/ FLSA requires
employers to pay employees a premium overtime wage of not less than one and one-half times the
employee's regular hourly wage for each hour worked beyond the standard workweek. /69/ This
requirement can be altered by contract between employer and employee if the contract meets FL SA
criteria. /70/

B. For Employees Not Paid by the Hour, How Is Overtime Pay Calculated?

The Code of Federal Regulations goes into considerable detail explaining and giving examples of
how overtimeis calculated for different types of work. /71/ In summary, the average wages paid to
an employee for aregular 40 hour workweek are divided by 40 and then the employee is given 150
percent of the basic rate for each hour worked over 40. /72/

Employees who earn their wages based on "piece rates' are entitled to one and one-half times their
usual rate for overtime work. /73/ Employers are required to maintain adequate time-keeping
records for accurately calculating regular and overtime pay. /74/

A number of employees are exempted from the coverage for overtime laws. These workers are:
drivers of and mechanics who work on vehicles which cross state lines; some radio and television
employees; salespeople, mechanics and parts people who work in the selling of cars, trucks, farm
equipment, boats, planes, and trailers; taxi drivers; agricultural workers; motion picture theater
employees; and local drivers who are paid by the trip.

C. When Must Overtime Be Paid?

Overtime should be paid in the pay period in which it is earned absent exceptional circumstances.
175/

D. If an Employee Works 30 Hours One Week and 50 Hours the Next, Can the
Employer Average the Hours at 40 and Refuse to Pay Overtime?



No. The employee must receive overtime compensation for the hours worked over 40 in the week
even though the average number of hours worked is 40. /76/ The key is the number of hours
worked in a fixed seven consecutive day period. /77/

In no cases may the earnings of hourly or piece-rate employees be averaged over a period more
than one week's time. /78/ A workweek under the FLSA is a 168 hours comprising of seven
consecutive 24 hour periods. /79/

E. Must Overtime Be Paid for Work on Saturdays, Sundays or Holidays?

The FLSA does not require that overtime compensation be paid for work on Saturdays, Sundays or
holidays unless the employee has worked for more than 40 hours in the last week. /80/ The key is
not the days worked, but rather the number of hours worked.

F. Does the Employee Have the Right to Refuse to Work More than 8 Hours per Day
or 40 Hours per Week?

No. Other than for children, there is no limitation in the FLSA on the number of hours that an
employer can require that an employee work as long as the employer pays overtime compensation
for hoursin excess of 40 per week. /81/

G. Can the Employer Require Employees to Work More than 8 Hours per Day and
Not Pay Overtime?

Thereis no requirement in the FLSA that hours worked in excess of 8 per day be compensated as
overtime if no more than 40 hours are worked in aweek. /82/

H. What Is the Rule for Government Employees?

There is a special set of lawsin the FLSA for public employees. These laws alow the employer to
give compensatory time instead of overtime if there is agreement on that between the employer and
the union for the employees or with the individual employee. /83/

|. Do Retail or Service Workers on Commission Receive Overtime?

Employees who work at retail or service businesses who earn over half of their wages by
commissions and whose basic rate of pay is one and one-half times the minimum wage, are not
entitled to time and a half for overtime work. /84/



J. What Are the Rules on Rest Periods, On-Call Time, Meal Periods and Sleep Time?

Rest periods of short duration, called by the employer, are hours worked and must be compensated.
/85/ On-call time must be counted as hours worked if the employee is required to stay on the work
premises. However, if the employer alows the employee to leave work but merely requires the
employee to provide a phone number so the employee can be called into work if needed, that is not
compensable time. /86/

Meal periods are not compensable if the employee is completely relieved of duty so that she can
eat. However, if the worker must stay at her desk to eat or is required to perform duties, thistimeis
compensable. /87/

Sleep time iswork time if done at work and the employee is not on 24 hour duty. /88/ If the
employee is required to be on 24 hour duty, the employee and employer may agree to exclude bona
fide meal periods and a bona fide regularly scheduled sleeping period of not more than 8 hours
from the hours worked, provided adequate sleeping facilities are furnished by employer and the
employee can usualy enjoy an uninterrupted night's sleep. /89/ If the sleep time of an employee on
24 hour duty isinterrupted for work, the work time is compensable. /90/ However, if thereisno
express or implied agreement between the employer and employee about not compensating 8 hours
of sleep time, the 8 hours of sleep time and the meal periods constitute hours worked and are
compensable. /91/ If the employee actually resides on employer's premises, then the Department of
Labor will usually honor any reasonable agreement for less than 24 hours a day actually worked.
192/

VII. Issues Affecting Certain Categories of Workers

A. Service Industry and Retail Workers

Employeesin the retail or service establishments were originally exempted but are now covered by
the FL SA requirements of minimum wages, and overtime compensation. /93/ The genera ruleis
that these employees are like all other employees and entitled to the same FLSA protections for
minimum wage and overtime as all other employees. However, as noted earlier, both "tipped
employees’ and retail employees who earn their wages primarily by commission are treated
differently under FLSA.

Employees who are paid in tips are entitled to earn at least minimum wage. /94/ For tipped
employees, the employer may credit tips actually received for up to 50 percent of the minimum
wage, as long as the employer informs the employee that thisis the way that the minimum wageis
being paid. /95/

Also, employees who work at retail or service businesses who earn over half of their wages by
commissions and whose basic rate of pay is one and one-half times the minimum wage, are not
entitled to time and a half for overtime work. /96/



There are, however, other significant statutory exceptions from minimum wage and/or overtime
coverage for some establishments that are engaged in interstate commerce. /97/ Notable exceptions
include: workers at motion picture theaters are not covered by either the minimum wage or
overtime requirements; /98/ employees of seasonal amusement or recreational establishments are
exempted from coverage for both minimum wage and overtime. /99/

Minors as young as 14 are allowed to work in retail and service establishments in specific jobs like
bagging and carrying out customers’ orders, errand work, dishwashing, and cleaning if their
employers meet the other requirements for child labor. /100/

B. Domestic Workers

1. Are domestic workers entitled to minimum wage?

Since 1974, domestic workers have been entitled by the FLSA to earn minimum wage. /101/
Domestic workers are covered if they earn more than $50 per year or work more than 8 hoursin a
workweek. /102/ The title "domestic workers' covers cooks, waiters, butlers, valets, maids,
housekeepers, nurses, janitors, handymen, gardeners, grooms, and chauffeurs. /103/ This also
includes babysitters who are employed on more than a "casual basis," i.e. sitters whose employment
isirregular and intermittent. /104/

Employers of domestic service workers must keep detailed records for the working hours of all
such workers for the previous three years. /105/

2. Are domestic workers entitled to overtime?

Domestic workers are covered by the overtime protections of the FLSA if they work for the same
employer for more than 40 hours a week. /106/

3. How are live-in domestic workers protected?

Live-in domestic service employees are al'so covered by minimum wage protection and must be
paid at least the minimum wage for all hours worked but are not eligible for overtime. /107/
Employers can agree with the employee to deduct the time the employee spends sleeping, eating or
uses for personal time. /108/ However, if the meals, sleeping or personal time is interrupted for
work purposes, the work time must be compensated at least at the minimum wage rate. /109/

C. Students and Children



1. How old must a person be to work?

The general rule is that workers in every non-hazardous field except agriculture must be at least 16
years of age to work. /110/

2. When must young people get a work permit?

All people under 18 must obtain work certificates from either the U.S. Department of Labor, Wage
and Hour Division or the state Department of Labor prior to working. /111/

3. What is the rule for child labor in agriculture?

Unfortunately, in agriculture, very young children are allowed to work by the FLSA. Teenagers as
young as 14 and 15 can work under very limited circumstances. Even children under 12, as young
as 10 and 11 years of age, can be employed on afarm, under limited circumstances, with their
parent's permission. /112/

4. What is the rule for child labor in retail, food service and gasoline establishments?

Teenagers as young as 14 are alowed to work outside of school hoursin retail, service and gasoline
service establishments doing office work, errands, bagging, clean up work, kitchen work and other
work as specified by the regulations. /113/

5. What is the rule for students?

Full-time students, who work less than full-time, can be hired for 85 percent of the minimum wage
in retail or service establishments or agricultural work if their employers apply for and receive a
certificate from the Wage and Hour Division of the U.S. Department of Labor. /114/

Full-time students cannot work more than 20 hours a week when school isin session nor more than

40 hours aweek when school isout. /115/ An employer cannot have this type of student work
account for more than 10 percent of the total number of hours worked by all employees. /116/

D. Sweatshops

1. What is a sweatshop?

Sweatshops are usually defined as businesses that regularly violate wage, child labor, safety and
health laws. /117/ The evils associated with sweatshops were forcibly brought to the public's
attention in 1911 by the tragic fire at the Triangle Shirtwaist Factory in New Y ork City where 150



women died because they were trapped inside the factory. /118/ A substantia problem still exists
with thousands of workers, primarily immigrants, laboring in sweatshop conditions in the USA.
1119/

2. Where do sweatshops operate?

The garment industry utilizes numerous subcontractors, some of whom have created sweatshops
that primarily utilize immigrant laborers who work at below minimum wage without overtime
compensation. /120/ Some in the garment industry rely on an unsupervised system of
subcontractors for the cutting and sewing of garments. These subcontractors are often small
companies that take advantage of immigrants who are afraid to complain for fear of losing their
jobs.

New York City aoneis reported to have as many as 2000 sweatshops. /121/ California has
substantial problems with sweatshops. /122/ There were also 1995 Department of Labor
investigations resulting in citations of contract sewing shops in Chicago, Cincinnati, Cleveland,
Indianapolis and South Bend, Ind. /123/

One recent report found: as many as half of all women's garments made in America, a $38 billion-
aryear business, are produced in whole or part by factories that violate labor laws mandating
minimum wages, overtime compensation and workplace safety; of the estimated 50,000 sewing
contractors nationwide, fully athird are believed to operate with no licenses or permits and workers
are paid in cash; of 83 garment factories inspected by the California Department of Labor in one
week, 77 were cited for violations of wage, hour and record-keeping laws. /124/

Recent publicity about garment industry subcontractors who appear to utilize sweatshops has
spurred litigation between the retail sellers of such garments and their subcontractors. /125/

3. What does the FLSA say about sweatshops?

In addition to previously mentioned prohibitions on child labor, and provisions for minimum wages
and overtime compensation, an additional provision deters sweatshops. The FLSA prohibits the
transportation, delivery or sale of any goods produced by employees who were not paid minimum
wages and overtime. /126/

Thisisthe "hot goods" liability provision of the FLSA. /127/ It was enacted for two purposes: to
improve labor conditions and to eliminate the competitive advantage enjoyed by goods produced
under substandard labor conditions. /128/ As the Supreme Court has concluded, preventing the
shipment "of goods produced under substandard conditions is not simply a means to enforce other
statutory goals; it isitself a central purpose of the FLSA." /129/

4. What can the Department of Labor do about sweatshops?



Anyone who is found to willfully violate the "hot goods' provisions of the FLSA is subject to fines
of up to $10,000 and/or imprisonment up to six months pursuant to 29 U.S.C. Sec. 216(a). Fines
can be imposed on adaily basis against the corporation and its employees. /130/

Additionally, injunctive relief, only by the Department of Labor, is available. /131/ The Department
of Labor can seek an injunction prohibiting the shipping, selling or transporting of the "hot goods"
until the unpaid wages are paid. /132/ Congress, in effect, established the payment of minimum
wages and overtime compensation as conditions precedent to the shipment of manufactured goods.
1133/

In 1994, more than 80 companies in Californias garment industry were hit with fines totalling more
than $1 million after a Department of Labor investigation. /134/ The Department of Labor secured
a $573,000 settlement against Guess Jeans after finding that its $60 jeans were being made in aLos
Angeles sweatshop by workers who made less than $1 an hour. /135/ The Labor Department,
pursuant to the "hot goods" provision, is seeking $5 million from clothing manufacturers who
bought goods from an El Monte, California sweatshop under the "hot goods" provision of the

FL SA that makes manufacturers liable for minimum wage violations. /136/

Despite the good work that has been done by the Department of Labor, weak enforcement
continues to be quite a problem. One attorney with the Asian Law Caucus estimates that in
Cdlifornia aone, hundreds of thousands of workers are cheated out of billions of dollarsin wages
due to them under federal minimum wage and maximum hour laws, primarily because of weak
FLSA enforcement. /137/

E. State and Local Government Employees

The FLSA now coversvirtually al state and local government employees. /138/ The most
significant difference in the FLSA between the treatment of state and local employees and othersis
the option given to the government to provide compensatory or comp timein lieu of cash payments
for overtime work. /139/

The government can only give comp time in lieu of paid overtime compensation pursuant to an
agreement or understanding between the government and the employee reached prior to the
overtime worked. /140/1f the employee designates a representative, the government must bargain
with that representative in order to determine whether comp time or cash will be paid for overtime
work. /141/ There is also a cap on the amount of comp time that public employees can accumulate.
1142/

VIIl. Other Issues

A. Deduction of Meals, Lodging or Debts



Employers can deduct from a minimum wage worker’s paycheck the reasonable cost of fair value
(not retail value) of meals, lodgings and other facilities. /143/ But if the employee owes a legitimate
debt to the employer, a deduction from the paycheck will be alowed only if the deduction does not
result in the remaining wages being lower than minimum wage. /144/

B. Timely Payment of Wages

The Ninth Circuit has ruled that paying wages late is a violation of the FLSA, and entitles workers
to pregudgment interest and liquidated damages. /145/

IX. Enforcement

The U.S. Labor Department inspects 2 to 3 percent of al establishments subject to the FLSA each
year. Mostly in response to employee complaints, the Department identified $29 million in back
wages due because of minimum wage violations and forced payment of $21 million owed to
124,000 employeesin fiscal 1989. /146/ Enforcement by the Department of Labor has been
declining in recent years because of significant reductions in the number of investigators for FLSA
violations. /147/

A. Where to Complain

The Wage and Hour Division of the U.S. Department of Labor was created to interpret and enforce
the provisions of the FLSA. /148/ The Department can impose fines on employers who violate
minimum wage laws. /149/ The nearest office can be found by contacting the Wage and Hour
Division at 202-219-8305.

B. Enforcement by Department of Labor

The Department of Labor can bring civil actions on behalf of employees to recover unpaid
minimum wages and overtime compensation and recover an equal additional amount as liquidated
damages. /150/ The Department can bring action for injunctive relief for back wages and to stop the
shipment of goods thought to be the product of labor working in contravention of FLSA

protections. /151/

The Department can bring actions for civil money penalties of up to $1000 per FLSA violation for
repeated and willful violations. /152/ And, the Department can bring criminal actions for "willful”
violations of FLSA. Punishment includes fines up to $10,000 or even the possibility of
imprisonment for repeat offenders. /153/

C. Private Enforcement



Litigation by individuals can be brought in state or federal court to recover damages under the
FLSA pursuant to 28 U.S.C. Sec. 216.

1. What kinds of relief are available?

Employees are entitled to: recovery of unpaid wages or overtime compensation; and, in certain
cases, liquidated damages in an amount equal to the amount of unpaid wages or overtime
compensation. /154/

2. When are liquidated damages available?

Liquidated damages, in an amount equal to the amount of unpaid wages and/or overtime
compensation due, are available pursuant to 29 U.S.C. Sec. 216(b). However, 28 U.S.C. Sec. 260
provides an opportunity for the employer to avoid liquidated damages if the court finds the FLSA
violations were in "good faith." If the employer shows the court that the violations of the FLSA
were in good faith and the employer had reasonable grounds for believing the act or omission was
not a FLSA violation, then the court may, in its sound discretion, refuse to award liquidated
damages. /155/

3. Are attorney fees recoverable?

Prevailing plaintiffs are entitled to recover attorney fees and costs. /156/ The award of attorney fees
to aprevailing party plaintiff in an FLSA action is mandatory, but the amount awarded is within the
discretion of the judge. /157/ Thereis no provision for awarding attorney feesto prevailing
defendants. /158/

4. |s prejudgment interest recoverable?

Prgjudgment interest on overdue wages is recoverable. /159/

5. Are class actions allowed?

Actions can be brought not only by individual employees but by individuals on behalf of al others
similarly situated, but the other employees must give written consent. /160/

6. Is there a right to a jury trial?

A right to ajury trial existsin private actions to enforce the FLSA. /161/



7. Can private attorneys seek injunctions?

Injunctive relief is only available in actions brought by the Department of Labor. /162/

8. Can employers retaliate against employees who raise FLSA complaints?

28 U.S.C. Sec. 215 (a)(3) prohibits discharging or discriminating in any way against an employee
who files an FLSA complaint or testifies in any FLSA proceeding. Further, any employer who
retaliates against any employee for filing an FLSA complaint isliable for reinstatement,
compensation for lost wages, promotion, liquidated damages, and any other equitable relief that is
appropriate. /163/

9. What is the statute of limitations?

The statute of limitations for recovery of unpaid minimum wages, overtime, or liquidated damages
under the FLSA istwo years unless the employer's action are awillful violation, then the statute of
limitations is three years. /164/

X. Conclusion

The minimum wage, overtime, and child labor laws of the FLSA affect millions of people who earn
poverty level wages. Knowledge of the laws and advocacy efforts to enforce the laws can bring the
nation closer to the promise outlined by President Roosevelt: "Our Nation so richly endowed with
natural resources and with a capable and industrial population, should be able to devise ways and
means of insuring to al our able-bodied working men and women afair day's pay for afair day's
work. /165/
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/155/ Avitiav. Metropolitan Club of Chicago, 49 F. 3d 1219 (7th Cir. 1995) liquidated damages
available when employer has history of FLSA violations sufficient to rebut claim that it acted in
good faith.

1156/ 28 U.S.C. Sec. 216 (b).
1157/ Fegley v. Higgins, 19 F. 3d 1126, 1134 (6th Cir. 1994). $40,000 attorney fee upheld.
1158/ Fegley, 19 F.3d at 1135.

/159/ Biggs v. Wilson, 1 F.3d 1537 (9th Cir. 1993) and Ford v. Alfaro, 785 F.2d 835 (9th Cir.
1986).

/160/ 29 U.S.C. Sec. 216(b).

/161/ Lorillard, 434 U.S. at 580. Jury trials are not available when the Department of Labor suesto
enforce the FLSA.

/162/ 1d. at 581.
/163/ 28 U.S.C. Sec. 216(b).
/164/ 1d. at Sec. 255(a).

1165/ President Franklin Delano Roosevelt, in his message asking for the enactment of the Fair
Labor Standards Act, 81 Cong. Record 4960 (1937).

Litigation to Raise Minimum Wage

In SEIU, Local 150 v. Department of Industry, (No. 93 CV 3675) 2 Wage & Hour Cases 2d. 1105;
1995 WL 366052, (Mar. 27, 1995), a Wisconsin circuit court judge ruled that the Wisconsin
Department of Industry violated a 1913 state law requiring the state to set a "living wage" when it
set the state minimum wage at $4.25 in 1992. The 1913 law required minimum wages to be set at a
level at which the worker is assured of "reasonable comfort, reasonable physical well-being,
decency, and moral well-being." The court found that $4.25 was too low to provide a " decent
standard of living" and therefore the state violated the 1913 statute. As aresult Wisconsin was
ordered by the court to set a new minimum wage that was truly a"living wage" by November 1,
1995.

Unfortunately, after the ruling, Wisconsin legidlators passed new legislation and administrative
rules effectively overturning the decision. As aresult, the minimum wage in Wisconsin remains the
same as the federal minimum of $4.25. According to counsel for the plaintiffs, Caifornia,
Colorado, Illinois, New Jersey and New Y ork have similar state wage laws.



For more information contact plaintiffs counsel Larry Englestein, SEIU, 1313 L Street, NW,
Washington, D.C. 20005, (202) 898-3465.

State and Local Legidation to Raise Minimum Wage

Efforts are underway in cities and states to legidlatively raise the minimum wage. In 1994, a
church-based civic group persuaded the Baltimore City Council to approve legislation raising the
minimum wage for service workers hired by city contractors from $4.25 to $6.10. The workers and
civic groups continue to lobby for annual raises to meet agoal of $7.70 an hour in four years.

Severa other cities are considering raises in minimum wage for city contractors: New Y ork City,
Jersey City, New Jersey; Buffalo and Albany, NY. In Houston a petition drive was started in fall
1995 to put on the ballot a raise in minimum wages for all employees. In Chicago a coalition is
forming to set wages for companies which receive city contracts and subsidies. A coalition effort in
St. Paul requiring employers who receive more than $25,000 in city aid to pay their employees a
"living wage" was defeated at the ballot in November 1995.

Massachusetts just raised its minimum wage in two steps, to $4.75 on January 1, 1996 and to $5.25
in January 1997. Union and low-income advocacy groups are involved in similar state-wide efforts
in Arizona (raise the minimum wage to $5.80), and Idaho (raise minimum wage in steps to $6.25
by July 2000). Organizing efforts are also underway in Missouri and Montana.

Additional Resources on the Fair Labor Standards Act

The Labor Relations Reporter (BNA) provides in depth reporting of legisative, administrative and
judicial developmentsin all areas of labor law. It isa 19 volume, looseleaf service that is updated
frequently.

Fundamentals of Employment Law, by Littler, Mendelson, Fastiff, Tichy & Mathiason (1994)
gives an overview of employment discrimination, compensation, wrongful discharge, and
workplace safety issues. It is available in paperback.

Joseph E. Kalet's, Primer on Fair Labor Standards Act Laws (BNA 1994) summarizes the Fair
Labor Standards Act and other basic labor laws.

Minimum Wages and Overtime Pay, Issue No. 379, # 235, (Apr. 5, 1991) is abrief pamphlet
outlining substance of wage and overtime laws. It is published by Commerce Clearing House, 4025
W. Peterson Avenue, Chicago, IL 60646.

The Continuing Decline in the Minimum Wage: Is It Time to Raise and Index 1t?
The value of the minimum wage has been declining for decades. The general public wants single

parents on welfare to get ajob and work themselves out of poverty. However, working full-time at
minimum wage does not guarantee a person will not also remain poor.



A decent, living wage would give a clear incentive to all workers. Practical and historical reasons
support raising the minimum wage to at least $6.05/hour and indexing it for inflation.

A full-time minimum wage worker earns $8,840 per year, 30 percent below the 1995 poverty
threshold for afamily of three, even below the threshold for afamily of two. A raise to $6.05/hour
would insure that a single parent with two children who works full-time would not still be under the
poverty line.

1995 Federal Poverty Levels

Household Size Annual Income
1 $7,470
2 10,030
3 12,590
4 15,150

[Source: USDA Poverty Income Guidelines for 1995-1996: 60 Fed.Reg. 12909, 12910, 1995 WL
93938, March 9 1995].

Working full-time and thereby pulling the family out of poverty is not a new idea. In the
1960s and 1970s full-time minimum wage workers earned more than the poverty line for a family
of three. However, the value of the minimum wage since the 1960s has declined.

Full-time Minimum Wage As Percentage of Poverty Line

Period 1992 dollars  family of three
1960s $5.65 104.7%

1970s 5.54 102.6

1980s 4.52 83.9

1992 4.25 78.8

[Source:Sar Levitan, WORKING BUT POOR: AMERICA'S CONTRADICTION 48
(1993)]

While in the 1960s and 1970s the full-time minimum wage worker earned more than
enough to meet the poverty threshold for afamily of three, today's full-time minimum wage worker
does not even meet the poverty threshold for afamily of two.



The minimum wage could be phased in over afew years to reach parity with the poverty line and
minimize economic disruption. Raising and indexing the minimum wage could help make work
pay and insure that those who work full-time do not remain in poverty.



